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raneous with the first mental disturbance, savors not only of injustice, but 
absurdity. 1 * . . , The preferable rule on this subject is, in our opinion, that if 
a nervous shock is a natural and proximate consequence of a negligent act, and 
physical injuries result directly from the mental disturbance, there should be a 
recovery for the anguish of mind and its consequent physical ills, irrespective of 
contemporaneous bodily hurt." " 

In commenting on the Irish case of Bell v. Great Northern etc. 
B. Co., 18 Mr. Sedgwick says, 19 "The principle adopted in this case 
would seem to be the true one. The negligence of the company 
being admitted, any injury directly resulting should be com- 
pensated." 

See also Sutherland, Damages, 21-23. 

Bichmond, Va. George Ainslie. 
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X. 

UTTERING AT COMMON LAW. 

Uttering, at common law, is a substantive offence, but is in the 
nature of an attempt, as it is not necessary that actual injury 
should be done, or any actual fraud perpetrated, provided it is 
attempted. 1 It is simply sufficient to exhibit a false instrument, 
with intent to deceive or defraud, so that some one might possibly 
be injured. 2 

It was the opinion of the old writers that the crime of uttering 
only applied to instruments under seal; 3 but this point was, in 
effect, decided to the contrary many years ago, and since then the 
law seems to have been settled, that the crime applies to instru- 
ments whether under seal or not, and to every false instrument 
which, if made with fraudulent intent, would be forgery. 4 

It was at one time held in England that the uttering of a forged 
instrument, at common law, was not a crime unless some actual 

" Watson on Dam. for Pers. InJ. 508-509. >• Supra. 

" Id. p. 510. 1° Sedg. Dam. 8th ed. 861. 

1 1 BJsh. N. Or. L. sec. 437 ; 2 Whart. Cr. » Com. v. Searle, 2 Binney, 332-8, 4 Am. 

D. sec. 713. Dec. 448. 

* 3 Russ. on Crimes, 828. .« Rex v. Ward, 2 Ld. Ray. 1416 (13 Geo. 1.) 
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fraud was perpetrated ; s but that doctrine is not sound upon prin- 
ciple, and is overruled, and is no longer the law in England, 8 and 
seems never to have been the law in this country, in the States where 
the common law prevails. 

The crime is complete, at common law, and under the statutes 
for uttering, wherever the instrument uttered, if valid in law, 
might, under the circumstances of the case, apparently, have the 
capacity to prejudice some one's rights. 7 

Uttering, at common law, like forgery, was only a misdemeanor, 
but in England and in most of the States where the common law 
prevails it has been made a felony by statute. With uttering, as with 
forgery, there has been much useless statute-making, as the common 
law seems to be broad enough to cover almost any kind of uttering. 

XI. 

UTTERING. 

Uttering, or to utter, in criminal law, is to declare or assert, 
directly or indirectly, by words or acts, with fraudulent intent, that 
the instrument is good. 8 Uttering and forgery are separate and 
distinct offences. 9 The instrument uttered must be false and 
known to be false, and must be uttered with fraudulent intent; 10 
but the false instrument need not necessarily be, in the strict sense, 
a forgery — that is, it is not essential that the author of the in- 
strument should have been guilty of the crime of forgery. The 
crime of uttering may be completed by uttering a false instrument 
that had been made innocently, as in sport, or as a mere test of 
penmanship, or of skill. 11 

XII. 

DEFINITION OF UTTERING. 

Uttering is the passing, offering, or exhibiting, with guilty know- 
ledge and fraudulent intent, a false instrument, which, if genuine, 
would be valid in law, and apparently the basis of some liability. 

5 Keg. v. Boult, 61 E. C. L. ; 2 Russ. on Crimes, 766. 

6 Reg. v. Shearman, Dears. C. C. 285 ; 2 Russ. on Crimes, 766 ; 1 Whart. Cr. L., sec. 705. 
! 3 Russ. on Crimes, 829. 

8 Smith v. State, 20 Neb. 284, 57 Am. Rep. 832 ; Sand's Case, 20 Gratt. 800. 

«8 Va. L.Reg. 79. 

i»2 Minor's Cr. L. 131. 

" Chahoon's Case, 30 Gratt. 733 ; 2 Bish. N. Cr. L, see. 605. 
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XIII. 

ELEMENTS OF THE OFFENCE. 

(1) Passing, offering, or exhibiting. (2) Guilty knowledge. 
(3) Fraudulent intent (4) A false instrument. (5) Valid in 
law, if genuine. (6) Apparently the basis of some liability. 
(1) Passing, Offering, or Exhibiting. 

It is not necessary that the instrument should actually be passed, 
or be received, or accepted as genuine. 12 The crime is committed 
whether the act is completed or merely attempted. 13 A declaration 
that a false instrument is good, when it is known to be false, with 
intent to defraud or deceive some one else, is sufficient, where the 
instrument is merely exhibited. 14 Giving a false instrument to an 
accomplice, or even to an innocent person, to pass as good, makes 
out the offence; 15 but merely displaying a false instrument, with- 
out intent to defraud anyone, is not uttering; 16 but the same act 
done with fraudulent intent, completes the crime, as thereby some 
one may possibly be defrauded or injured, the intent to injure or 
defraud being the test as to whether the offering or exhibiting is 
criminal uttering. 17 

In order to make out an uttering, the instrument should be 
passed, or tendered, or offered, or used in some way to get money, 
or credit on it. 18 

The fact that a note was uttered and was paid and no harm done, 
does not relieve the accused. Whether any harm was done or not 
is not material, if there was a reasonable possibility of harm. 19 
Without some reasonable possibility of benefit to the accused, or 
harm to any one else, known or unknown, the crime of uttering 
cannot be committed. 20 It has been supposed and even held that 
it is necessary that there should be a reasonable possibility of some 
specific person being injured ; 21 but it is well settled now that this 
is not necessary. 22 All that is required is that the probable con- 
is 2 Arch. Cr. PI. & Fr. 1606; Smith v. State, 20 Neb. 284, 57 Am. Rep. 832. 

w Sand's Case, 20 Gratt. 800 ; 1 Whart. Cr. L. sec. 708. 

"3 Russ. on Crimes, 828. 

"2 Dan. Neg. Inst. sec. 1350; Rex v. Giles, 1 Moody C. C. 166 ; 41 L. R. A. 652, note. 

i« 2 Dan. Neg. Inst. sec. 1350 ; 2 Russ. on Crimes, 828 ; 1 Whart. jCr. L. sec. 708. 

" 13 A. <fe E. Ency. L. 1103 ; 1 Whart. Cr. h. sec. 708. 

•«2 Russ. on Crimes, 828. 

i» 1 Whart. Cr. L. sec. 714 ; 2 Russ. on Crimes, 779. 

!»l Id. sec. 705. 

si Reg. v. Boult, 61 E. C. L. ; 2 Russ. on Crimes, 765. 

s« 2 Russ. on Crimes, 766 ; Reg. v. Shearman, Dears. C. C. 285. 
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sequence of the fraudulent and guilty act may be to the benefit of 
the accused or to the prejudice or injury of some one else. 

It has been held to be uttering to give a false instrument to a 
confederate, 23 or even to an innocent agent 24 to utter, or giving an 
instrument to an attorney to bring suit on, 25 or for an attorney to 
bring suit on an instrument that he knows to be forged, 26 putting a 
forged deed on record, 27 by staking at a gaming table, 28 or using 
the instrument for some other illicit purpose, 29 exhibiting a receipt 
and claiming it to be evidence of payment, but refusing to part 
with it, 30 exhibiting a false instrument for the purpose of getting 
money or credit; 31 and it is uttering for the principal through aD 
agent, or the agent with the full knowledge of the principal, to 
pass, offer, or exhibit, a false instrument; 32 a conditional uttering 
is also sufficient ; 33 and it is said to be no defence that the false in- 
strument was procured from the accused through deception or a 
trap by a detective employed for the purpose. 34 

Giving a false instrument as a specimen of skill, or without any 
intention to defraud, is not uttering. 35 It has also been held that 
it is not uttering to knowingly give a forged instrument to charity. 36 
Merely exhibiting a forged instrument, not to obtain money or 
credit, but merely with the vain purpose of creating false ideas of 
wealth, is not uttering. 37 To constitute the crime of uttering for 
merely exhibiting a false instrument, the exhibiting of the instru- 
ment must be done with knowledge of its falsity, and with fraudu- 

»2 Dan. Neg. Inst. sec. 1350. ™1 Whart. Cr. L. sec. 706. 

2*3 Greenl. Ev. sec. 110; 3 Russ. on » lb. 

Crimes, 824. so R e g. v. Radford, 47 E. C. L. ; 3 Russ. 

» Chahoon's Case, 20 Gratt. 733. on Crimes, 828. 

2« Sand's Case, lb. 800. a R eg . „. i on , 2 Dears. C. C. 475. 

2i Perkins v. People, 27 Mich. 387. " 2 Russ. on Crimes 830. » lb. 826. 

34 1 Whart, Cr. L. sec. 707. Detectives are no doubt often employed to the advan- 
tage of society, where they are engaged to discover the commission of crime and to 
point out and locate criminals ; but society is shocked at the very thought of a detec- 
tive being employed to induce the ignorant and unsuspecting, as is often done, to 
commit crime. The Supreme Court of Michigan said in the case of Saunders v. 
People, 38 Mich.: "Human nature is feeble enough at best, and requires no en- 
couragement in wrong doing. If we cannot assist another and prevent him from 
violating the law of the land, we at least should abstain from any active efforts in 
the way of leading him into temptation. Desire to commit crime, and opportuni- 
ties for the commission thereof, would seem sufficient generally and numerous, and 
no special efforts would seem necessary in the way of encouragement or assistance 
in that direction." 

35 2 Russ. on Crimes, 826. 

562 Bish. N. Cr. h. sec. 607. This, however, is questionable on principle, as there is 
a reasonable possibility of some one being injured by the act. 

« 2 Bish. N. Cr. L. sec. 607. 
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lent intent, and the circumstances must be such that there is a 
i - easonable possibility of benefit to the accused, or injury to some 
one else. 38 

(2) Guilty Knowledge. 

It is necessary that the accused knew that the instrument was 
false or forged, for if he did not know that it was false, he would 
not be guilty of the crime of uttering, however fraudulent may have 
been his intention. 39 

To pass, offer, or exhibit an instrument that is genuine does not 
constitute the crime of uttering, however faudulent may have been 
the intention of the accused, and although the accused actually 
believed that the instrument was false. 40 This is true for the reason 
that the instrument would not have the capacity to injure or pre- 
judice any one's rights, because there would be nothing actually 
deceptive in the character of the instrument, and no one's rights 
could be prejudiced in the sense required in such cases; and it is 
said that where an instrument purports to be signed by an agent of 
a principal, and was actually made or signed without authority by 
the agent, that passing such an instrument, although it is false and 
known to be false by the accused, does not constitute the crime. 41 

(3) Fraudulent Intent. 

Intent to defraud is an essential element of the crime of utter- 
ing. 42 It is the very essence of the offence, as in forgery. 43 But 
intent need not be specifically to defraud or injure any particular 
person or persons. The intent contemplated is knowingly using 
the false instrument as good, so that there is a reasonable possibility 
that some person known or unknown may be injured or defrauded 
by the act. 44 Such use raises the presumption of intent to de- 
fraud. 45 Where a false instrument is uttered as good, and it is 
presumed that the act was done with fraudulent intent, and al- 
though the accused may have expected to take the instrument up 
before, or when it would become due, does not excuse him, nor would 
it be any defence if he had actually taken up and paid the instru- 
ment, so that no one could be actually injured. 46 

It is, however, presumed that there was no intent to defraud 

» IS A. & E. Ency. L. 1104 ; 1 Whart. Cr. * 13 A. & E. Ency. of L. U03. 

L. sec. 705. « 8 Va. L. Beg. 89. 

» 13 A. & E. Ency. L. 1103 ; Sand's Case, « IWhart. Cr. L. sec. 714. 

20 Gratt. 800. « 13 A. & E. Ency. L. 1104 ; 1 Whart. Cr. 
» 1 Whart. Cr. L. sec. 708. L. sec. 703. 

« People v. Bendlt, 31 L. R. A. 831. «2 Bish. N. Cr. L., sec. 598. 
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where the instrument uttered, if genuine, would have no capacity 
to injure, or in no case would be the subject of a suit, or evidence 
of any liability, as where the instrument would be void in law, if 
genuine, or if genuine, would not on its face, or under the circum- 
stances, be apparently of any validity, and there could be no con- 
viction. 47 

(4) A False Instrument. 

The instrument muse be false. It must not be what it appears 
or is represented to be. Even if the instrument is genuine, the 
crime is committed if it is uttered as the instrument of another 
person of the same name ; but if not false, the crime cannot be con- 
mitted, although the accused may have believed that it was false. 
The falsity of the act consists in the intent that it shall pass and be 
received as the instrument of some other party. 48 

Where one passes or offers an instrument, purporting on its face 
to be executed by Mm or another as the agent of a principal, therein 
named, he is not guilty of uttering, although the instrument was 
made without authority, and this was known when it was uttered, 
and the act was done with fraudulent intent. 49 This is true be- 
cause uttering only applies to such instruments as are false and 
are of such a character that the author of them would be guilty of 
forgery, if done with fraudulent intent ; 50 and it seems to be well 
settled by the authorities that an instrument purporting on its face 
to be made by another, as agent for a principal, is not a forgery, 
for it is not the bare making of an instrument in another's name 
and without his privity, but the giving it the false appearance of 
having been executed by him, which makes a man guilty of 
forgery. 51 

(5) Valid in Law, if Genuine. 

The instrument must, in law, be good, and if not, it cannot be 
the subject of the crime of uttering, just as in forgery. 52 

(6) Apparently the Basis of Some Liability. 
If an instrument is valid in law, if genuine, it is a subject of 
forgery, and apparently valid if genuine is sufficient, and such in- 
struments are the subjects of the crime of uttering, even if by 
evidence aliunde they may be shown to be actually void in fact, if 

« 1 Whart. Cr. L. sec. 709. M 1 Whart. Cr. L. sec. 703. 

« lb. sec. 703 ; 13 A. A E. Ency. L. 1102. « See n. 49. 

« People v. Bendlt, 31 i.. R. A. 831. « 8 Va. L. Reg. 91. 
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genuine. 53 Even if the instrument is apparently on its face of no 
effect, yet if under the circumstances it may be apparently the 
basis of some liability, it may be the subject of the crime of 
uttering. 5 * 
Staunton, Va. Chaeles Cuhry. 

(To be continued.) 



ATTACHMENTS AND INJUNCTIONS AGAINST NATIONAL 

BANKS. 



I. Attachments. 

Section 5242 of the Eevised Statutes of the United States is as 
follows : 

"All transfers of the notes, bonds, bills of exchange, or other evidences of 
debt owing to any national banking association, or of deposits to its credit ; all 
assignments of mortgages, sureties on real estate, or of judgments or decrees in 
its favor ; all deposits of money, bullion, or other valuable thing for its use, or 
for the use of any of its shareholders or creditors ; and all payments of money 
to either, made after the commission of an act of insolvency, or in contempla- 
tion thereof, made with a view to prevent the application of its assets in the 
manner prescribed by this chapter, or with a view to the preference of one 
creditor to another, except in payment of its circulating notes, shall be utterly 
null and void ; and no attachment, injunction or execution, shall be issued against such 
association or its property be/ore final judgment in any suit, action, or proceeding, in 
any State, county, or municipal court." 

This section is a part of chapter 4, "Dissolution and Receiver- 
ship" of National Banks, and is itself entitled in the margin 
"Transfers, when void." It is not a matter of surprise, therefore, 
that vigorous and, in some courts, successful, efforts have been 
made to apply the rule, "noscitur a sociis," and confine the effect of 
this prohibition against the use of mesne process to suits against 
insolvent national banks. This was notably the case in Raynor v. 
Pacific National Bank, 1 where it was held that the proper con- 
struction of the section in question is that no attachment can be 
issued against a national banking association or its property, after 
it has committed an act of insolvency — the implication being that 
had the bank been solvent, the attachment would have been good. 

»» 2 Bish. N. Cr. L. sec. 605. « Anderson v. State, 20 Tex. App. 598. 

193N. Y. 371 (1883). 



